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In the District Qourt of Philadelphia, 1855. 

GORDON VS. SHALLCROSS. 

Though a mortgagee, on a sale of the mortgaged premises under a prior encum- 
brance, is entitled to receive (besides the principal) interest out of the surplus 
proceeds only to the day of sale, yet it still continues to run on the debt secured, 
until the actual receipt of the money on the final distribution. Hence, in such 
case, the creditor may subsequently recover in an action on the bond, any interest 
which has accrued between these two periods, notwithstanding that the mortgage 
itself has been satisfied. 

This was an action of scire facias on a judgment entered on a 
bond. 

Rule for a new trial on the part of the plaintiff. 

The facts of the case sufficiently appear in the opinion of the 
court, which was delivered by 

Hare, J. — The plaintiff in this case is the holder of a bond and 
mortgage executed by the defendant. The mortgaged premises 
were sold under a prior mortgage, and the proceeds of the sale sent 
to an auditor for distribution, by whose award the surplus remaining 
after the payment of the first mortgage, was finally paid to the 
plaintiff under the second. This payment was not made until 
nearly two years after the sale ; and the question now before us is, 
whether interest ceased on' the amount thus paid, from the time 
when the land was sold, or continued to accrue until the actual 
receipt of the money, and can now be recovered under a scire facias, 
which has been issued on a judgment entered some years ago on the 
bond. 

The only mode in which interest could be recovered on a judg- 
ment at common law, was by an action on the judgment. The 
remedy by execution was limited to the amount of the judgment 
itself, {Hodgdon vs. Eodgdon, 2 N. Hamp. 169 ; French vs. Eaton, 
15 Id. 337 ;) and an attempt to use the execution to compel the 
payment of interest was an abuse of process, for which all the 
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persons concerned might be made liable in damages. Watson vs. 
Fuller, 6 Johnson, 284. If the sheriff made more than -was neces- 
sary to pay the judgment, the creditor could not take the interest 
out of the surplus, if the debtor were arrested on a ca. sa., he was 
entitled to be discharged on paying the bare principal. Allen vs. 
Adams, 15 Vermont, 16. The farthest point to which the law 
went, and that not without difficulty, was to give interest down to 
the time of verdict or judgment, {Robinson vs. Bland, 2 Burrow, 
1077 ;) and equity, in this respect equally narrow with the law, 
refused to give compensation in interest for the loss occasioned by 
a delay in the execution of its decrees. Creuze vs. Hunter, 2 Ves. jr. 
162. Even when judgment was entered for the penalty of a bond, 
and stood as security for the real debt, the execution was restricted 
to the principal and interest due at the time of levy. And although 
one of the earliest statutes of this State gives a right to interest 
under a levy, until sale or satisfaction, yet the Supreme Court have 
said that the right thus given stops with the sale. Nothing more 
can be recovered on an execution, either at common law or under 
the statute, than is due when it is executed ; and it is hardly neces- 
sary to say, that no second action can be brought, or subsequent 
writ issued, for what is thus denied in the first. If the creditor 
were entitled to anything more, the law would permit him to 
recover it at once, without exposing him to the delay, and the 
debtor to the expense of two proceedings, to accomplish what 
ought to be done in one. No precedent has been produced for 
such a course ; and we may safely conclude, that what has not been 
attempted, cannot be done. The simplicity of the common law 
would not have tolerated a second action or execution, for a mere 
incident, where the record showed a full satisfaction of the princi- 
pal, and its logic would have perceived, that if the loss occasioned 
by the delay in proceeding under one writ, could be made good by 
issuing another, the same reason would justify a recourse to a third, 
as a means of compensation for the loss of time during the execu- 
tion of the second, and thus end in an indeterminate and indefinite 
series of proceedings. When a writ which expresses the full pur- 
pose of the judgment, and is in fact as well as name, the execution 
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of that which the law has resolved, is once fully executed, there is 
an end of the judgment, and of course of the original cause of 
action, which is well known to be merged in the judgment. 

This is well settled, where the execution is levied on personal 
property, and must be equally true when real estate is in question. 
Be La Vergue vs. Evertson, 1 Paige, 182 ; Mower vs. Kip, 6 Id. 
89. " The legal eifect of the sheriff's taking the goods of the 
defendant in execution, to the amount or value of the debt, is a 
discharge of the defendant from the judgment and all further 
execution, although he does not satisfy the plaintiff or return the 
writ, and will be a bar to a scire facias on the judgment or a second 
execution," per Kennedy, J., in Quin vs. Walton, 6 Wharton, 452, 
464. The sale made in this case, was consequently a bar to the 
recovery of interest on the mortgage, from the moment of the sale ; 
and had it been made under the bond, it would have been an extin- 
guishment of the bond and perhaps of the mortgage, which is a 
mere security for the bond. For as the sum received by the sheriff, 
was sufficient to pay both principal and interest at the time when 
he received it, and as payment to him is, as Mr. Justice Kennedy 
remarks, equivalent to payment to the creditor, the subsequent 
delay would have been the creditor's misfortune, and would have* 
afforded no ground for surcharging the debtor. But the sale took 
place not under the bond, but the mortgage; and the question 
arises, whether the creditor is to be deprived of his interest on the 
debt, by a proceeding which, however effectual as an extinguishment 
of the security held for its payment, was not an extinguishment of 
the debt itself, and did not enure as actual payment, for several 
years afterwards. 

The arguments on either side of this question are so nearly 
balanced, that if it rested solely on argument, there might be some 
room for a difference of opinion. It has been said, on the one 
hand, that interest, which is the only and often inadequate compen- 
sation, for the delay and inconvenience occasioned by the non-pay- 
ment of the debt, ought to continue as long as the creditor is kept 
out of his money, instead of terminating with an illusory payment 
into the hands of the sheriff, from which no real benefit may be 
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derived until long afterwards. That although the delay be the 
delay of the law, yet that it originates in the wrong of the debtor, 
in not paying the debt when it falls due, instead of waiting for the 
compulsion of legal process, and that whatever the rule may be 
when technical difficulties intervene, and when the record is encum- 
bered with a prior execution on the same judgment, the plaintiff 
should not be precluded from obtaining actual as well as nominal 
satisfaction, when this objection does not exist, and when the only 
barrier to a full and equitable compensation, is a proceeding in 
another suit. It may be contended on the other hand, that how- 
ever numerous the securities, the cause of action is but one ; — that 
the bond and the mortgage are different names and remedies for the 
same debt ; that although the mortgage may be but an accessory, 
and the bond the principal, yet that whatever would have been 
satisfaction if recovered on the principal, must be equally so when 
recovered on the security held for its payment ; that if the money 
had been paid over to the creditor, as soon as it came into the 
hands of the law, or the sheriff who represents the law, the obliga- 
tion of the debt would have been at an end ; and that the delay 
ought not to prejudice the debtor, because the act or delay of the 
law prejudices no man — which does not mean that the law's delay 
is no evil, but that it is an evil to him only who is delayed; that 
the right of action on the bond, is necessarily suspended by the 
receipt of the whole sum due upon it, at the time of the sale under 
the execution issued on the mortgage, and a cause of action once 
gone, is gone forever ; that it is admitted on all hands, that if the 
proceeds of an execution on a mortgage are more than enough to 
pay the debt, interest and costs due when the sale is made, the 
surplus cannot be appropriated to the payment of after-accruing 
interest on the bond, but must be returned to the mortgagor, and 
that the law, which abhors circuity of action, will not permit the 
creditor to institute a subsequent proceeding to recover that which 
it has itself restored to the debtor. In this position of the question, 
we are glad to find a preponderating authority on that side, to which 
the opinion of the court inclines in principe. It was held, in 
The Carlisle Bank vs. Barnett, 3 W. & S. 248, that when a mort- 
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gage is transferred as collateral security for a judgment, and the 
amount of the judgment made by a sale under the mortgage, but 
withheld from the creditor during the time consumed in the distri- 
bution of the proceeds of the sale, an execution may be issued 
subsequently on the judgment, for the interest which has accrued 
during the delay thus occasioned. In this case, the mortgage had 
no connection with the judgment, until transferred as security for 
its payment, while in that now before us, both were parts of the 
same transaction. We think, however, that this distinction makes 
no difference in point of principle. A mortgage is equally a col- 
lateral security for the debt, whether given at the period when the 
debt originates or subsequently, and whether executed directly 
between the debtor and creditor, or made by a third person, and 
afterwards assigned to the creditor for the purpose of securing the 
debt. In both cases, the end in view is the same; in neither, 
should it be defeated by the proper use of the means. 
The rule for a new trial is therefore made absolute. 



Eighth Judicial District, Iowa — Scott County District Court, 

July, 1855. 

ALLEN HARRISON & POTTER VS. POPE & STONEBRAKER. 

1. Where a mercantile firm, having executed a promissory note, and after the ma- 
turity thereof, one of said firm, at the request of the payees, who demanded pay- 
ment or security, gave to said payees another note signed by himself and a third 
person, payable at a subsequent time, secured by a mortgage on real estate, to 
the full amount of the original claim ; such original indebtedness is not thereby 
extinguished, unless by the express agreement of the parties at the time, or that 
such transaction was understood by tbem to have been in full satisfaction of the 
antecedent liability. 

2. A person having in his possession negotiable notes, bonds, &c. as collateral secu- 
rity, is not confined exclusively to that security for the purpose of liquidating his 
demand, but may, unless there is an agreement to the contrary, maintain his 
action against the debtor on the original claim. 

On demurrer to plea of puis darrein continuance. 

Tuthill "W. H., J. — It has long been a settled doctrine, that 
the acceptance of a negotiable note for an antecedent debt, will not 



